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_ On the occasion of Law Day observances at the Pentagon in Wash- 
| ington, Judge Prettyman delivered the major address, which is 





\V E LIVE THESE days on a hillside down 
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which roar great avalanches, loosed 

from fixed locations and tumbling upon 

or past us with threats of destruction. Yet even 

amid the new turmoil old questions recur in 

critical form. Among them over and over 

again is the query: What is Freedom? Or Lib- 
erty, if you prefer that term? 

The question swirls about us on all sides. 


.. President Kennedy, in line with all his recent 
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\ entitled “Freedom Under Law.” 


predecessors, declares the aim of this country 
to be that all men be free. A passion for the 
intangible designated by the word “freedom” 
is the cohesive which binds Americans together 
as a people; for this we will fight. Members of 
the Supreme Court opine that some freedoms 
are absolute. We long ago declared rights to 
some freedoms to be inalienable. The American 
Bar Association has a world-wide program 
Television 
) documentaries show African jungle people 
chanting, “Freedom! Freedom!” An American 
newspaper reporter asked Mr. Khrushchev, 
“You say the Communist people are free, but 
there is obviously a problem of semantics here; 
and I ask you, sir, what is your definition of 
freedom?” And so it goes. 

The dictionaries, of course, define the words 
“freedom” and “liberty.” Orators and essayists 
of all sorts grow lyrical in the rhetoric applied to 
_ the subject. Among them appear concepts 
_ which seem to me to be unrealistic, erroneous, 
, and perhaps even dangerous. This latter is the 
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FREEDOM—WHAT IS IT? 


By Hon. E. BARRETT PRETTYMAN* 


spark which ignited my energy to do this 
address. 

What is the freedom of which we sing, for 
which we yearn on behalf of all people, and for 
which we will fight? Well, of course it is not 
freedom from some specific encumbrance, such 
as jail or an onerous entanglement, an unpleas- 
ant spouse, or even from some one governing 
power, such as an objectionable political party. 
A man is not free in this sense merely because 
his wife’s brother got a job. He is not free 
merely because he is retired, although that 
status is quite pleasant, I assure you. 

And then, obviously, we do not mean merely 
the freedoms as guaranteed in the constitutional 
amendments, that is, freedom from interference 
from the Federal Government. There isa school 
of thought, eminently supported, which reasons 
that, since the provisions of the Eight Amend- 
ments are absolute and the Fourteenth Amend- 
ment makes applicable to the states much of this 
Bill of Rights, therefore the freedoms mentioned 
are absolute, made that way by these declara- 
tions. Of course the Eight Amendments are ab- 
solute prohibitions against the Federal Govern- 
ment. However the carry-over by the due proc- 
ess clause does not carry absolute prohibitions, 
since that clause carries an internal permissive 
exception; it says “without due process of law.” 
But, however all that may be, there are many 
sorts of tyranny, antitheses of liberty, besides 
the Federal Government, or the State govern- 
ments either for that matter. There is economic 
bondage, social bondage, intellectual bondage, 
community bondage, restrictions by lesser gov- 
ernments, and many other sorts of compulsory 
servitudes. The abstention of the Federal Gov- 
ernment from restrictive impositions does not 
establish the freedom we are thinking about. 

THE FREEDOM FOR which we yearn is not 
the freedom of motionless abstract thinking. 
Our spirits can be free while our bodies are en- 
slaved or imprisoned, but such freedom is not 
the sort of which we sing. The mind of a galley 
slave bound to an oar by chains may be said to 
be free. But the man is not free. Sometimes I 
think that our brethren who talk of absolute 
freedoms refer only to the immobile, expression- 
less behavior of men’s minds. But my own con- 
cept of the freedom which is ours by inherent 
right is not so colorless an attribute. 
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Sometimes it is said that freedom is an ab- 
sence of restraint, and the saying is attractive. 
It has a pleasant, feathery sound, as if we were 
angels flitting about in an endless void. But 
we are not angels with infinite altitude and 
range capacities. We are earthbound and 
earthy rather than ethereal. Our spirits in- 
habit small earthen structures. And we share 
this planet with millions of similar creatures. 
These two facts impose limitations upon what 
might otherwise be without restraint. Men are 
bodies as well as spirits, and the freedom we 
value is the freedom of menassuch. This free- 
dom is subject to the laws of physics and biology 
and chemistry and physiology and psychology, 
and many more. 

Thus the freedom of a man involves physical 
attributes. Freedom of speech is not merely a 
liberty to think; it is a liberty to cry out, to put 
ink on paper, and to distribute the paper. Free- 
dom of religion involves places and equip- 
ment, and rituals, and music. Freedom of 
the press involves the going-about of men, 
the asking of questions, and the spinning 
of printing presses. The general freedom for 
which we yearn is not the bare privilege of 
meditation sitting alone and immobile. It is 
the freedom to make sounds, to direct pens or 
pound typewriters, to write or sell or read 
books, to sing songs and say prayers in unison, 
to move about on foot or in cars, to jostle each 
other in crowded places, to plant flowers and 
corn, to buy and sell goods, to exchange prod- 
ucts for currency, to walk into polling booths 
and pull levers. These are the freedoms of 
man’s spirit inseparably coupled with activities 
of his body. These bodily activities are inte- 
gral ingredients of freedom. 

Then we must note and remember that the 
freedoms we seek are not for one man alone 
but for each one of all men. The freedom of 
speech which I prize is not a liberty for myself 
and for no one else. It is a liberty of the same 
kind, quality and quantity for each one of two 
hundred million or more human beings in this 
country alone. To define and enforce a free- 
dom for some one man alone would be a simple 
task. The difficulty appears when definition 
and enforcement are sought for a liberty which 
is to be given to every one of millions of men. 
Two men cannot stand on the same spot at the 
same time, or be understood if both speak 
loudly at the same time; nor can each hit the 
same ball with the same bat on the same pitch. 
All these freedoms and most others require 
either a taking of turns or less than the whole 
liberty for each. 
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AND SO FROM THESE clear premises it! 
follows that the freedom of men in its magnifi- ' 
cent full sweep requires restraints for its exist- 
ence. My freedom to walk across the street is 
dependent upon restraints upon my neighbor, | 
who drives on that same street. The same elec. 7 
tric fixture which signals me that I may cross, | 
signals him and all other drivers that they may , 
not go. Freedom of speech could not exist were | 
the right to speak not restricted as to time and 
place and circumstance. Outsiders may not 
speak in the halls of Congress or sessions of | 
the Cabinet, or at meetings of an organization © 
to which they do not belong. You cannot speak © 
to the President, or to a judge in his chambers, "7 
or to a corporate officer at his desk, without the 
permission of some guardian authority. Doc. — 
tors are not permitted to talk about their pa- — 
tients, nor priests and preachers about those 
who confide in them. There are state secrets © 
and trade secrets. You are not allowed to incite . 
a riot or to block traffic with a speechmaking. © 
Newsmen can be denied access to fire zones or 
to trouble spots. Prohibitions against obscen- 7 
ity or blasphemy are valid. Freedom to wor- © 
ship is strictly circumscribed—I cannot make | 
a Methodist evangelical plea at a Sabbath serv- | 
ice in a synagogue, nor can a Mohammedan 
friend proclaim his praise of Allah at our Sun- ,” 
day morning worship. Economic freedoms of © 
the people depend upon restrictions—antitrust © 
laws, pure food laws, false advertising laws, | 
qualification requirements for the practice of 
a profession, zoning laws, restrictions on in- 
terest rates, minimum wage laws, age limita- 
tions on voting and marriage, permits to bear’ 
firearms, compulsory vaccination laws. All 
these are restrictions on liberty necessary to 
preserve liberty. The preservation of free 
business enterprise requires measures of con- | 
trol. To prevent economic slavery, workmen 
can be required to belong to unions. Absence. 
of restraints gives free rein to force and power, 
the great antagonists of liberty, always ready 
to assume control. 

At the same time, and to the contrary, com- 
plete restriction of any kind, and any amount 
of some kinds of restriction, negate liberty. 
Thus, complete censorship denies freedom of 
speech. To deny a man the right to practice | 









law because of his politics is to impinge upon ” 
freedom. A book cannot be denied the privi- 
lege of the mail because of the race of the! 
author. A can of food can be denied interstate | 
transportation because it lacks an accurate) 
label but not because its processor lacks reli- ” 
gion. Complete control of our activities is the ” 
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antithesis of liberty. So too are some partial 
restraints. 

What is required in respect to restraints is 
a little bit, just enough but not too much. That 
which is true of the body in its physiological 
aspects is also true of it in respect to its free- 
dom and the freedom of its resident spirit. The 
well-being of the body requires some, but not 
too much, of many elements. Some physical 
exercise is essential; too much is fatal. Vita- 
mins are necessities; too much of some of them 
is lethal. Fat and salt and sugar are basic to 
health; too much of them destroys health. Bod- 
ily well-being and freedom of the spirit alike 
depend upon both the presence and the absence 
of elements reacting upon them. 

We live in what is known as Western Civili- 
zation. It envisions a social order in which 
vast numbers of people live together in peace. 
This is a concept of interdependence and there- 
fore of rules and restraints. This Civilization 
conceives that the optimum civic condition of 
a man is a developing one, and that man’s best 
and highest development occurs when he is 
free. Thus the liberty for which we strive, 
within the definitions of the civilization in 
which we live, is the highest measure of unre- 
stricted thought and action conducive to man’s 
maximum development in an ordered social 
system in which every human being has the 
same liberty. Freedom is that state in which 
every human, in equal amount with every other 
human, enjoys, to the full measure possible 
under the physical facts of human existence and 
nature, unrestricted activity of his mind and 
body. The objective of freedom is the develop- 
ment of human capacity in all its facets. This, 
then, is the great problem: To define the system 
of restraints which will both nurture and pro- 
tect the full measure of unrestricted activity 
conducive to the maximum development of 
man’s capacities; and to prescribe the mechan- 
ics by which such restraints can be imposed 
and operated. 

I am sure I do not know the answer to that 
conundrum. I suggest what I conceive to be 
a few basic truths. I think I know that free- 
dom and liberty are the products of restrictions 
and restraints. Order is essential to their ex- 
istence. I know that some kinds and some 
amounts of restraint destroy liberty. I am cer- 
tain that equality before the law is an element 
of liberty. I know that restraints imposed in 
some ways by some authorities are consistent 
with liberty but the same restraints imposed 
in other ways or by other authority are viola- 
tions of my right to freedom. In many respects 


people are free when they participate in the 
decisions which establish restraints upon their 
freedom. Thus, if I as a Democrat support a 
program of legislative permissions and restric- 
tions, but a Republican majority in the Con- 
gress enacts otherwise, my liberty is not deemed 
to be infringed thereby. But, if the British 
Parliament attempted to impose those same re- 
strictions upon me, an American citizen, the 
effort would be opposed, even to death, as an 
invasion of my liberty. Thus it would appear 
that the unit of authority, and its relation to 
the source of its power and the area of its ef- 
fectiveness, are critical factors in the definition 
of liberty. But even this is not a total touch- 
stone, because duly authorized majorities can 
act illegally and in destruction of my right to 
freedom. 

Furthermore I know that the evaluation of 
restraints conducive to man’s maximum de- 
velopment must be by measurements of an in- 
tangible right and wrong and that those meas- 
urements are drawn, in so far as Western 
Civilization is concerned, from the teachings of 
the Judeo-Christian religion. Scientists of the 
pure, or impractical, breed may well pooh-pooh 
this submission. But the fact nevertheless is 
that no matter what so-called practical politi- 
cians on the one hand or ascetic biologists on the 
other may say, the major premises of this social 
order are drawn from the religious teachings 
which originated in and about Palestine. We 
can argue the properties and the desirabilities 
of that condition, but we cannot argue the fact. 
Beyond such relatively simple propositions I do 
not know how to go. 

We have been talking about the freedom of in- 
dividuals, and it is indeed a puzzlement. But 
the freedom of nations is even more complex. 
Intertwined with our concept of a unified so- 
ciety is the concept of nations. These are units, 
created partly by sheer power, partly by acci- 
dent, partly by racial ties, partly, in our case, by 
purchase. There is a freedom of individuals 
within nations, and then there is a freedom of 
nations. Mr. Khrushchev is quite correct in 
saying the Russian people are free, so long as he 
means free in the latter sense, 7.e., as a nation. 
They are under the control of no nation other 
than their own. 

We wish all nations to be free, but we violently 
oppose a freedom for nations which would in- 
clude unlimited rights to explode nuclear bombs 
or to subdue other nations. We support the 
freedom of colonies from mother countries, but 
we would not support the freedom of provinces 
from those same mother countries. It has been 
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established that no one of the United States has 
a right to be free of the Federal Union. Never- 
theless the people of all the states are deemed to 
be free people. 

The American Bar Association has, as I said 
earlier, a magnificent program for world opera- 
tion, which it has titled “Freedom Under Law.” 
The crux of this concept is Law. And there is 
the rub. For law is a set of rules. And so the 
core of freedom under law is a trilogy of in- 
quiries worthy of presentation to Apollo at Del- 
phi: What rules? Who is to make them? Who 
is to enforce them? 

The nature of liberty is not simple, easily dis- 
cerned, or easily established. Liberty is a com- 
plex, of fearful and conflicting complications. 

THUS ICOME tomy overall thesis. Itis that 
in an ordered society of mankind there is no 
such thing as unrestricted liberty, either of na- 
tions or of individuals. Liberty itself is the 
product of restraints; it is inherently a com- 
posite of restraints; it dies when restraints are 
withdrawn. Freedom, I say, is not an absence of 
restraint; it is a composite of restraints. There 
is no liberty without order. There is no order 
without systematized restraint. Restraints are 
the substance without which liberty does not ex- 
ist. They are the essence of liberty. The great 
problem of the democratic process is not to strip 
men of restraints merely because they are re- 
straints. The great problem is to design a sys- 
tem of restraints which will nurture the maxi- 
mum development of man’s capabilities, not in 
a massive glob of faceless animations but as a 
perfect realization of each separate human 
mind, soul and body; not in mute, motionless 
meditation but in flashing, thrashing activity. 

I am well aware that what I think in this area 
and what I have said here is at variance with the 


pronouncements of scholars and authorities of ‘ 


far greater eminence than I. 


They say that” 


freedom—or at least some freedoms—are ab. — 


solute. This is a proposition I dispute. 
course freedom to think without physical mani- 
festation or concomitance is absolute. But I do 


not conceive of the freedom of voiceless, motion- ~ 
less minds as being the freedom we value so. 
greatly. My concept of the basic freedoms of © 
human beings is of rights which encompass — 


physical activities as well as abstract cogitation 
and which belong to every human being in equal 
amount all at the same times and places. 


May I here take off unabashedly upon a flight 
of rhetorical fancy? A rose isa thing of beauty. © 
It has color, and grace, and fragrance. It gives — 


pleasure to all the senses and to the mind and to 
the spirit. But the life of a rose is in its roots, 
dirty and tangled, buried in the earth, tough, 


drab, not beautiful. They feed it. They hold it © 
Separated from: 
its roots a rose quickly dies. Restraints are the © 


steady against the weather. 


roots to the rose which is freedom. 


Why all this to a captive audience in the year 
1962? 


your lifetimes. 


to begin some thinking about what the terms 
mean. I am not a philosopher or even a scholar 
in the scholar’s sense of the term. And the fifty 
years I have been observing is a very small 
period for the measurement of fundamentals. 


What I am saying may be elementary. Iamtry- 


ing to flash a small traffic light—“Road under 
construction”—so that you may drive with 
caution. 





INCOME TAX ACCOUNT NUMBERS FOR ALL 


Security Act became effective marked a 
long step forward towards the time when 
most income producing individuals would have 
identification numbers from youth until the 
grave. Subsequently self-employed taxpayers 
and members of the Armed Forces were added, 
so that until recently only doctors, some clergy- 
men, civil service employees, and pensioners 
were not required to have numbers. 
All of this changed with the signing of Public 


Ts DAY IN 1937 when the Federal Social 
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Law 87-397 on 5 October 1961, which provides 
that everyone who realizes taxable income in a 


Because you, especially you younger 
people, will hear much, say much, and do much © 
about freedom and liberty in the remainder of © 
Perhaps the cluster of years © 
about the year 2000 will be crucial in respect to) 
them. Now and here are a good time and place © 
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reportable amount must have a “taxpayer ac- © 


count number.” This will be the Social Security — 
number for those who have one, and a tax num- © 


ber for those not required to have a Social 
Security number. Now it may be possible for 
some individuals, such as those who receive 


gifts of income producing property or securities | 


at birth, to have a number from the cradle to the 
grave. 


(Continued on page 95) 
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DISABILITY RETIREMENT OR SEPARATION 


The Financial Aspects 
By LCDR BERTRAM R. CARRAWAY, USN* 


HYSICAL DISABILITY RETIREMENT 
p pay and disability severance pay are author- 
ized under Chapter 61, Title 10, United 
States Code. In order to be retired for physi- 
cal disability certain conditions must first be 
met. It must be determined (1) that a mem- 
ber of the naval service entitled to basic pay is 
unfit to perform the duties of his office, grade, 
rank, or rating because of physical disability 
incurred while entitled to basic pay, (2) that the 
disability was not the result of the member’s 
intentional misconduct or willful neglect, and 
was not incurred during a period of unauthor- 
ized absence, and (3) that the member had 
either eight years of service (computed under 
10 USC 1208), the disability is the proximate 
result of performing active duty, or the dis- 
ability was incurred in line of duty in time of 
war or nationalemergency. (For the purposes 
of Chapter 61, a “national emergency” has ex- 
isted since 16 December 1950. Proc. 2914, 16 
Dec. 1950, National Emergency 1950, 50 USC 
App. prec. sec. 1 note.) 

Members ordered to active duty for more than 
30 days ? who are determined to be unfit to per- 
form the duties of their office, grade, rank, or 
rating because of physical disability incurred 
while entitled to basic pay, may be separated 
with severance pay, if it is also determined (1) 
that the disability is not the result of the mem- 
ber’s intentional misconduct or willful neglect, 
and was not incurred during a period of un- 
authorized absence; and (2) either (a) the dis- 
ability is less than 30 percent, and the disability 
was the proximate result of performing active 
duty, or was incurred in line of duty in time 
of war or national emergency, (b) the disability 
is less than 30 percent and the member had at 





*Lieutenant Commander Bertram R. Carraway, USN, is presently 
assigned to the Promotions and Retirements Branch of the Civil 
Law Division in the Office of the Judge Advocate General. He 
holds the LL.B. degree from the University of Miami and is a 
member of the Florida bar and several Federal bars, including the 
Court of Military Appeals and the Supreme Court. 

1. 10 USC 1201-1221. 

2. However, members ordered to active duty for training under 10 
USC 270(b), i.e. members of the Ready Reserve who fail to 
satisfactorily perform prescribed training duty and who are 
ordered without their consent to perform additional active duty 
for training for not more than 45 days, do not come under the 
provisions of Chapter 61 except when they are' disabled as a 
result of injury. 
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least eight years of service computed under 10 
USC 1208; or (c) the disability is at least 30 
percent and was neither the proximate result of 
performing active duty nor incurred in line of 
duty in time of war or national emergency, and 
the member has less than eight years of service 
(computed under 10 USC 1208). 

Members ordered to active duty for 30 days or 
less are entitled to the same retirement benefits 
as are members ordered to active duty for more 
than 30 days with oneimportant exception. The 
disability must result from an injury. Mem- 
bers8 ordered to active duty for more than 30 
days may be entitled to disability retirement 
benefits whether the disability is the result of 
injury or disease.® 

The powers, functions and duties incident to 
the determinations required to be made to estab- 
lish eligibility for disability retirement benefits 
are vested in the Secretary of the Navy. Once 
the Secretary has determined that a member is 
entitled to disability retirement, he must deter- 
mine the percentage of disability that exists and 
the permanency thereof. If he determines that 
the disability is less than 30 percent and the 
member has less than 20 years of active service 
the member will be separated with severance 
pay. If the Secretary determines that the dis- 
ability is 30 percent or more or less than 30 per- 
cent but the member has at least 20 years of 
active service, the member will be placed on the 
disability retired list. 

The questions of fitness for duty, entitlement 
to basic pay, proximate result, permanency and 
other determinations required to be made rest 
solely within the discretion of the Secretary. 
However, the standards to be applied in deter- 
mining the percentum of disability are set forth 
in the Veterans Administration Schedule for 
Rating Disabilities in use by the Veterans Ad- 
ministration at the time of the determination.‘ 

If the Secretary determines that a disability, 
for which retirement is authorized, is of a per- 
manent nature, the member will be placed on 
the permanent disability retired list. On the 





3. For a general discussion of Reserve entitlement to disability bene- 
fits see, Simonson, “Determining Eligibility for Reserve Disability 
Benefits,” JAG Journal, July 1961, p. 79. 

4. See note 1, supra. 
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other hand, if the disability is not of a perma- 
nent nature, he will be placed on the temporary 
disability retired list. 

Members placed on the temporary disability 
retired list (TDRL) must be physically exam- 
ined at least once every 18 months.’ The pur- 
pose of this examination is to determine whether 
there has been a change in the disability for 
which he was temporarily retired. Failure to 
report for a periodic physical examination, after 
proper notification, may result in the termina- 
tion of his disability retired pay. If, as a re- 
sult of a periodic physical examination, it is 
determined that the member’s physical disability 
is permanent and is ratable at 30 percent or 
more, or less than 30 percent but he has at least 
20 years of active service, he will be placed on 
the permanent disability retired list. Should it 
be determined that the member’s disability is 
less than 30 percent, and if he has less than 20 
years active service, his name will be removed 
from the TDRL and he will be separated with 
severance pay.® If as a result of re-evaluation 
a member is found fit for duty, he may, with his 
consent, be returned to active duty. In no event 
may a member remain on the TDRL for more 
than five years, and if at the end of the five-year 
period the physical disability still exists, it will 
be considered to be permanent. 

Inasmuch as the percentage of disability has 
a direct correlation to the amount of disability 
retirement pay an individual will receive, a short 
review of a few of the salient features of the 
Veterans Administration Schedule for Rating 
Disabilities is considered appropriate. 

The current Schedule in use by the VA is the 
1957 Loose Leaf Edition, as amended by Change 
8 dated 1 May 1962. The Schedule is pri- 
marily a guide for the evaluation of disability 
resulting from all types of diseases and injuries 
encountered asa result of military service. The 
percentage ratings represent the average im- 
pairment in earning capacity resulting from 
such diseases and injuries. It provides for ten 
grades of disability, 10 per centum to 100 per 
centum in increments of 10% each. Each 
disability is assigned a four digit diagnostic 
code number, as set forth in the Schedule. 
When an unlisted disease, injury, or residual 
condition is encountered, a rating by analogy 
will be made and a diagnostic code number will 
be “built-up”. 

Members having two or more disabilities are 
assigned an individual percentage for each dis- 
ability. Multiple disabilities are then combined 


5. 10 USC 1210(a). 
6. Except as provided for in 10 USC 1209. 
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to ascertain the total percentage of disability 
that exists... The combination of multiple dis- 


abilities produces an arithmetical anomaly: 60 © 


plus 40 does not equal 100. The reason for the 
anomaly can best be explained as follows. A 
person having a 60 percent disability is con- 
sidered 40 percent efficient. Proceeding from 
this 40 percent efficiency, the effect of a further 
40 percent disability is computed by multiply- 


ing the 40 percent disability by the remaining | 
percentage of efficiency, i.e., 40 x 40 equals 16. © 
To combine the two disabilities we now add — 


them together—60 plus 16 equals 76. Since the 
Schedule authorizes only ten ratings (10% to 
100% in increments of 10) we round off the 


combined computation to the nearest 10, which ~ 


in our example would be 80 percent. Therefore, 
so far as the Schedule is concerned, 60 combined 
with 40 equals 80. 


DISABILITY RETIREMENT PAY 


Monthly disability retired pay is com- ; 


puted * by multiplying the member’s monthly 
basic pay by either (1) the percentage of dis- 
ability, or (2) by 214 percent for each year of 


service credited under 10 USC 1208 (normally | 


this is the same as years of active service). 
For example, a seaman(E-3) with a 30 percent 
disability, and with 4 years of service, would 
compute his disability retired pay as follows: 
(1) an E-3 with over 4 years service has a 


monthly basic pay of $141.00, thus $141.00 x : 


30=$42.30; or (2) $141.00 x 214 x 4=$14.10. 
Under this example it is readily apparent that 
the member would receive substantially more 
if he elected to receive retired pay computed on 
percentage of disability. However, let us re- 
work the computation with the same facts as 
before except let us substitute 16 years service. 
The computation in that case would be as fol- 
lows: (1) An E-3 with 16 years service has a 
monthly basic pay of $141.00, thus $141.00 x 
30=42.30, or (2) $141.00 x 2144 x 16=56.40. 
Under the second example it is readily apparent 
that the member would receive more if he 
elected to receive retired pay computed on years 
of service. 

10 USC 1401 provides that members on the 


TDRL will receive a minimum of 50 percent of © 





their basic pay. It must be remembered that — 
this 50 percent minimum is applicable only to | 


members on the TDRL. Members on the per- 


manent disability retired list (PDRL) will re- | 





7. For a more complete explanation as to combining multiple dis- 
abilities see para. 25, page 8-R, and the Combined Ratings Table 
on pages 10-R and 11-2R, Veterans Administration Schedule for 
Rating Disabilities. 

8. 10 USC 1401. 
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ceive disability retired pay based only on the 
percentage of disability or upon years of service. 

Section 1401 also provides that if a person is 
entitled to retired pay computed under another 
pay formula, he is entitled to be paid under the 
applicable formula that is most favorable to 
him. For example: A member with a 20% dis- 
ability and with 23 years of service computed 
under 10 USC 1208 but who is also qualified for 
retirement under 10 USC 6323, and who has 28 
years of creditable service under 6323, would 
automatically receive retired pay based on the 
multiplier of 28.° 


DISABILITY SEVERANCE PAY 


Members who are determined to be unfit and 
whose disability is less than 30 percent (and less 
than 20 years service) are separated with dis- 
ability severance pay.’® Disability severance pay 
is computed by multiplying (1) years of service 
(not to exceed 12) by (2) twice the amount of 
the members monthly basic pay. Or to say it in 
another way, for each year of service the mem- 
ber will receive two months basic pay, but not 
to exceed two years’ pay. For example: An O-4 
with a 20 percent disability and with 10 years 
service would receive severance pay of $10,400. 
The computation is as follows: $520.00 (basic 
pay) times 2 times 10 (years of service) equals 
$10,400.00. The same member with 14 years 
service would receive $13,680.00 computed as 
follows: $570.00 (basic pay) times 2 times 12 
(maximum years of service) equals $13,680.00. 

Reserve personnel who have completed 20 
years of Satisfactory Federal Service may elect, 
instead of being separated with disability sever- 
ance pay, to be transferred to the inactive status 
list and receive retired pay under Chapter 71, 
Title 10 USC upon becoming 60 years of age. 


INCOME TAX BENEFITS 


The entire amount of disability severance pay 
is tax free and excludable from gross income. 

That portion of disability retirement pay that 
is attributable to the percentage of disability is 
tax free and would be excluded from gross in- 
come, for Federal income tax purposes, under 
section 104(a)(4) of the Internal Revenue 
Code of 1954 (26 USC 104(a) (4)). Members 
on the disability retired list (TDRL or PDRL) 
who receive disability retired pay, computed 
solely on the basis of percentage of disability, 
would exclude all of their retired pay. This 
would be true even though the disability is rat- 





9. See 37 Comp. Gen. 794; 38 Comp. Gen. 715. 
10. See note 6, supra. 


able at only 30 percent, but the member is re- 
ceiving the minimum of 50 percent (under 
1401) while on the TDRL, since all of the dis- 
ability retired pay is based on percentage of 
disability. Members on the disability retired 
list who have elected to receive disability re- 
tired pay based on years of service may exclude 
only that portion of their disability retired pay 
which equals basic pay multiplied by their per- 
centage of disability. It is important to note 
that members who have elected disability re- 
tirement pay based on years of service may 
exclude only the “percentage of disability” 
against basic pay. For example, a member with 
a 50 percent disability and with 30 years service 
would draw 75 percent of his basic pay as re- 
tired pay. Fifty percent of his basic pay (i.e. 
24 of the retired pay received) would be exclud- 
able from gross income for tax purposes. 


SICK PAY EXCLUSION 


As previously noted, members on the disabil- 
ity retired list who elect to receive retired pay 
based on years of service must include in gross 
income that portion which exceeds percentage of 
disability times monthly basic pay. However, 
pursuant to a 1958 Internal Revenue Service rul- 
ing (Rev. Rul. 58-43), a portion of the excess 
may be excluded under Section 105(d) of the 
Internal Revenue Code of 1954 (26 USC 105 
(d)). This “sick pay” exclusion may not exceed 
$100 per week, nor is it applicable after the 
member attains “retirement age.” 71 If a mem- 
ber is employed by the same employer (US 
Government) he is not entitled to the “sick pay” 
exclusion. For the purpose of this exclusion, 
the definition of “same employer” has been held 
to mean the same department or any other de- 
partment, branch, or agency of the Federal 
Government. 

For example, a captain vith 30 years of serv- 
ice and with a 50 percent disability would re- 
ceive retired pay of 75 percent of his basic pay. 
Two-thirds (6624%) of his retired pay would be 
excludable for income tax purposes since it 
would be attributable to his percentage of dis- 
ability. The remaining retired pay would be 
excludable under the “sick pay” exclusion, pro- 
vided he had not attained retirement age or 
was not employed by the U.S. Government. 





11. Retirement ages: Enlisted: 30 years service. Warrant Officers, 
Male: 30 years service or age 62 with 20 years service, which- 
ever is earlier. Commissioned Officers, Male: 40 years service 
or age 62, whichever is earlier. For a more complete list see 
Federal Income Tax, Information for Service Personnel, 1962 
Edition, EXOS P-1983. 
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VETERANS ADMINISTRATION COMPENSATION 


Navy disability retirement benefits are based 
on a combination of the percentage of disability 
and the basic pay of the member. Veterans 
Administration compensation is based solely on 
the percentage of disability. Peacetime VA dis- 
ability compensation ranges from $15.00 for a 
10 percent disability to $180.00 for a 100 percent 
disability. Wartime disability compensation 
ranges from $19.00 to $225.00. Additional 
monthly payments are made for specific condi- 
tions, such as loss of hands, feet, sight, etc. 
There is also provision for additional compen- 
sation for dependents when the member is 50 
percent or more disabled. VA disability com- 
pensation may be as high as $600.00 per month. 

A retired serviceman may waive his Navy dis- 
ability retirement benefits and receive VA com- 
pensation when it would be to his advantage to 
doso. Servicemen on the permanent disability 
retired list continue to be entitled to the same 
percentage of disability assigned regardless of 
increases or decreases in the disability. How- 
ever, veterans drawing VA compensation are 
normally periodically examined and their pay- 
ments may be increased or decreased in accord- 
ance with disability fluctuations. A waiver of 
Navy administered benefits is not irrevocable 
and should the member so desire he can with- 
draw his waiver and again receive Navy benefits. 


DEPENDENCY AND INDEMNITY COMPENSATION 


Dependency and indemnity compensation 
(also administered by the VA) is payable to 
survivors when a serviceman retired for phys- 
ical disability (from a service-connected or 
compensable disability) dies from such dis- 
ability. Basically the requirements for this 
benefit are: 

1. Death on or after 1 January 1957 from 
a service-connected or compensable dis- 
ability. 

2. The serviceman was discharged or re- 
leased under conditions other than dishonor- 
able. 

If the deceased serviceman is survived by a 
widow, the monthly payment is $112 plus 12% 
of the serviceman’s basic pay. If there is no 
widow but there are surviving children then the 
benefit is payable to the surviving children, in 
equal shares, at the rate of $70 for one child, 
$100 for two children, $130 for three children 
plus $25 for each additional child. Payment 
may also be made to dependent parents depend- 
ing on the total annual income of the dependent 
parent or parents. Survivors of servicemen 
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who die on active duty may be entitled to de- 
pendency and indemnity compensation (DIC). 


~~ 


DIC is not paid to the widow, children, or © 
parents of any serviceman (veteran) who dies ~ 
after 30 April 1957 and who has in effect at | 
the time of death a policy of United States © 


Government Life Insurance or National Service 
Life Insurance under waiver of premiums. 


NATIONAL SERVICE LIFE INSURANCE 


Another benefit available to personnel who are ; 


retired for physical disability is National Serv- 
ice Life Insurance.’? In order to be entitled to 
this insurance the following conditions must be 
met: 

1. The applicant must have been released 


from military service, after 24 April 1951, 


under other than dishonorable conditions. 

2. The applicant must have a service-con- 
nected disability for which compensation is 
or would be payable if 10 percent or more. 

3. Except for the service-connected disabil- 
ity the applicant is otherwise insurable. 

Application must be made within one year from 
the date service connection is first determined 
by the VA, and payment of the required pre- 
mium must be made. Special provisions au- 
thorize the guardian of a mentally incompetent 
to apply for this benefit. The insurance may be 
for any amount of not less than $1,000, but not 
to exceed $10,000, in multiples of $500. How- 
ever, no person may carry at any one time gov- 
ernment insurance in excess of $10,000. 


RETIRED SERVICEMAN’S FAMILY PROTECTION 
PLAN ** (Formerly known as the Contingency 
Option Act) 

Under the provisions of the Contingency Op- 
tion Act, a serviceman could elect to receive a 
lesser amount of retired pay and insure that 
upon his death, his beneficiaries (wife and/or 





a PARE is wg TR a le nt 


— 


children) would continue to receive a portion of , ) 


his reduced retired pay. He could elect a plan 
whereby his beneficiaries would receive 14, 14, 
or 14 of his reduced retired pay after his de- 
mise. “Reduced retired pay” is the amount of 
the retired pay less the cost of the annuity. 
Under the COA a member being retired for 
physical disability, before completing 18 years 
of service for pay purposes, could make an elec- 
tion immediately prior to his disability 
retirement. Upon the member’s death, his 
beneficiaries became eligible for both the an- 
nuity benefits (COA) and survivor benefits 
(VA). Because of the number of these “death- 


12. 38 USC 722. 
13. 10 USC 1431-1446. 
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bed” elections, the plan did not remain actuari- 
ally sound. This situation was rectified by 
Congress when Public Law 87-381; 75 Stat. 810 
was enacted on 4 October 1961.** 

On and after 4 October 1961, the beneficiaries 
of a serviceman who has made an election and 
retired for physical disability before he com- 
pletes 18 years of service are not eligible for the 
annuity, if they are eligible for survivor benefits 
administered by the Veterans Administration.*® 
Beneficiaries may be eligible for benefits 
administered by the VA if the military member 
dies on active duty, or dies from a service-con- 
nected disability. However, beneficiaries of 
members, who have completed 18 years’ service, 
who have made an effective election, (i.e. (1) an 
election made prior to completing 18 years for 
pay purposes, or (2) an election made after 
completing 18 years for pay purposes but where 
retirement does not occur until 3 years after 
the election), and who are retired for physical 
disability, will be eligible for the annuity. 

The beneficiaries of members who are re- 
tired for physical disability prior to their com- 
pletion of 18 years of service for pay purposes, 
may receive the annuity provided for by the 
Retired Serviceman’s Family Protection Plan 
(COA) only in the event the member dies in a 
retired status from a cause other than from a 
service-connected disability. Such members 
should not overlook the benefits authorized under 
this plan and should they desire the protection 
afforded under the Plan, the necessary and de- 
sired election should be made. In the event the 
retired member dies from a service-connected 
disability, the amounts withheld from the mem- 
ber’s retired pay will be refunded to the mem- 
ber’s beneficiaries. 


SUMMARY 


Members who are retired or separated from 
the service by reason of physical disability are 
entitled to substantial monetary benefits which 
they would not otherwise receive. They may 
exclude from gross income that portion of re- 
tired pay that is attributable to the percentage 
of disability. Provided they have not attained 
retirement age, or are not employed by the Fed- 
eral Government, they may exclude from gross 
income up to $100 a week of retirement pay that 
would otherwise be taxable. If they die as a 
result of a service-connected disability, their 
beneficiaries will be entitled to Dependency 
and Indemnity Compensation. The member 


14. For the regulations implementing this statute see SECNAVINST 
1750.6 of 23 April 1962. 
15. Chapters 11 and 13 of Title 38. 





can obtain up to $10,000 of National Service 
Life Insurance, provided he does not already 
have the maximum amount ($10,000) of Gov- 
ernment insurance inforce. If the member has 
over 18 years service for basic pay, his benefi- 
ciaries will be entitled to the annuity provided 
by the Retired Serviceman’s Family Protection 
Plan. Should he have less than 18 years service 
for basic pay, his beneficiaries will also be en- 
titled to the annuity, provided the retired serv- 
iceman dies from other than a service-connected 
disability. 





Income Tax Numbers 


No doubt you have read catchy headlines such 
as “The Great Numbers Game” or “Tax 
Cheats—Your Number is Coming Up” and 
similar shockers; but the system is not a game 
and is not primarily designed to catch tax 
evaders. The taxpayer account number system 
can result in a benefit to the majority of tax- 
payers by uncovering the laggards. But this 
feature is, however, incidental to the plan for 
electronically checking income statements and 
tax returns. 

Of most importance, account numbers will 
enable the Internal Revenue Service to check 
tax returns electronically. Tax numbers do not 
change, such as names of women do upon 
marriage; they follow changes of addresses; 
they are not susceptible to being rearranged 
from return to return. Thus a master file of all 
of the returns sent in over the years by a tax- 
payer can be maintained even though he is not 
consistent in the use or combination of given 
names, initials, or nicknames. Of course the 
taxpayer can try using different numbers for 
obtaining tax advantages, such as filing two 
separate returns to report wages from two or 
more jobs, but eventually the machines will 
detect this. 

Under Public Law 87-397, taxpayers are re- 
quired to list their numbers on returns for the 
calendar year 1962 and later years, and on the 
1962 Declaration of Estimated Tax. 

Recipients of dividends, interest, wages, and 
other forms of income not covered by social 
security, and with respect to which information 
returns are required, will be requested to supply 
their identifying numbers to banks, dividend 
disbursers, or employers with respect to pay- 
ments made in 1963 and subsequent years. 

In order to insure compliance, a penalty of $5 
shall be levied for each failure to supply an 
identifying number unless it is shown that such 
failure is due to reasonable cause. 

Since all military members, and many civilian 


(Continued from page 90) 
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employees of the Armed Forces already have 
Social Security numbers, the Armed Forces are 
concerned mainly with their civilian employees, 
retired members and survivors who never have 
had numbers. A Government-wide program 
has been underway for obtaining numbers from 
or for civilian employees. The matter was han- 
dled routinely through civilian personnel offices 
and is substantially completed. This leaves only 
a few Armed Forces retired members and their 
survivors without numbers until they are con- 
tacted later in the year 1962. 


ELECTRONIC CHECKING SYSTEM 


The electronic data computers will compare 
or match the income a taxpayer reports on his 
income tax return with payments made to him 
as reported by others on withholding statements 
and information returns. These include Forms 
W-2, 1087, and 1099, plus distributions re- 
ported in partnership, trust or estate tax 
returns. Gone will be the spot-check system 
under which it was possible for large amounts 
of income to escape taxation entirely. It is ex- 
pected that the electronic system will record 
and store information as to wages, salaries, fees 
and commissions; dividends of $10 or more; 
payments made in the course of a trade or busi- 
ness ; interest, rents, royalties, pensions or other 
income totalling $600 or more; travel and ex- 
pense account payments for which an employee 
does not account to his employer; and taxable 
distributions to partners, beneficiaries, share- 
holders and the like. 

For the first time there will be a master file, 
not only of income received by a taxpayer, but 
of his returns as well. The cross-checking op- 
portunities are obvious, but they need not be 
detrimental to taxpayers. The system cannot 
harm the conscientious taxpayer who reports all 
of his income and it may even be of help to him. 
For example, there can be a connecting link 
between an audit action or a return of one year 
and the deduction, exclusion or classification of 
the same type of item in a later return. Thus 
a deductible alimony payment once supported 
by a court decree or separation agreement may 
not need to be justified again, except as to proof 
of payment. 

Admittedly, most of the benefit to an honest 
taxpayer will be indirect in that, in the expec- 
tations of the Treasury Department, billions 
more in revenue will be realized. Theoretically 
at least, those who have been carrying the tax 
burden will receive an assist from those who 
have been delinquent. It is debatable whether 
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the former group can expect a tax-rate reduc- 
tion when “100 percent” reporting is achieved. 


One aspect of the reporting problem is the 


situation existing between, on the one hand, the 


wage earners and, on the other hand, recipients © 


of other forms of income.: The former have 
had, and will continue to have, little or no op- 
portunity to successfully omit their salaries, 
wages, fees or commissions from income tax 
returns. The details of their earnings are prac- 
tically an “open book,” at least among tax au- 
thorities. Employees have had to report their 
wages in order to claim credits for taxes with- 
held. If the Federal Internal Revenue Service 
did not “trip” them up chances were good that 
one of the State income tax agencies would. 

With reciprocal exchanges of information be- 
tween Federal and State tax authorities, such 
as provided in Section 6103 of the Internal 
Revenue Code of 1954, 26 U.S.C. 6103, the wage 
earner has come to- realize that reporting 
omissions cannot long exist without detection. 
If inclined to evade, he has perhaps resorted to 
filing two or more returns to report income from 
more than one employment or has overstated or 
claimed fictitious deductions and exemptions. 
When caught up in an audit or investigation his 
tendency to evade is usually drastically cur- 
tailed. 

Reporting failures and deficiencies in other 
areas of income have also been detected, but not 
as thoroughly as in the case of wages. In a 
sense it can be said that the new electronic sys- 
tem is designed to operate especially in the non- 
wage area of income. There is no suggestion, 
however, that such omissions are the principal 
reason for the new system. 

For years there has been a feeling among tax 
people that a master file of past returns would 
be highly desirable to insure a standard of fair- 
ness to all taxpayers. It is frustrating to tax- 
payers to have an item allowed in an audit one 
year and disallowed ina later year. Possibly an 
item once established need not be subject to 
questioning anew with the filing of subsequent 
return under the new system. 


AUDIT SHORTCUTS 


It is no secret that the Internal Revenue Serv- 
ice applies the “norm” principle to deductions. 
If the deductions in total, or in a given classifi- 
cation, fall within the normal limits there is no 
need to question individual items. This task is 
particularly adaptable to machine audit. The 
machines can flag unusually large deductions, 


(Continued on page 100) 
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SHIPBOARD ACCIDENTS 


Injuries to Visitors and Other Invitees 
By CDR WILLIAM H. THORNTON, USN* 


EVIEWING THE DAILY mail in the ad- 
miralty division of the Office of the Judge 
Advocate General can be somewhat reminiscent 
of a trip through the accident ward of a large 
city hospital. Report after report is received 
each relating the circumstances of an accidental 
death or injury on board a Navy ship some- 
where around the world. Some of these acci- 
dents appear unavoidable while others seem 
incredible. Unfortunately, many are due sim- 
ply to the fact that those in charge have failed 
to anticipate and guard against a common 
shipboard hazard. 

The accident victim may be a visitor, a pas- 
senger, a shipyard worker, a longshoreman, or 
perhaps a member of ship’s company, although 
the latter type of case is rarely reported to the 
admiralty division since such incidents do not 
usually involve questions of legal liability. Fed- 
eral courts have held that uniformed personnel 
of the Armed Forces and civil service seamen, 
such as those employed by the Military Sea 
Transportation Service, cannot sue the Govern- 
ment for negligence or unseaworthiness in view 
of the other benefits provided for them by Con- 
gress including medical care and disability 
retirement.? 

Injuries involving members of the public, on 
the other hand, result in a substantial expense 
tothe taxpayer. The old principle that one could 
not sue or obtain redress for the wrongs of the 
Sovereign has been abandoned in the admiralty 
field and today, under the Public Vessels Act,? a 
Navy ship is liable for her torts just as a private 
vessel has always been. Every year the Secre- 
tary of the Navy approves settlement of many 
cases, where liability is clearly established, 
under special authority granted by Congress.°® 
When a claim cannot be settled amicably, suit is 
often filed in a United States District Court. 


*Commander William H. Thornton, USN, is presently under orders 

to the legal staff of the Commandant, Fourth Naval District, having 

completed a tour of duty with the Admiralty Division in the Office 

of the Judge Advocate General. He holds the B.S. and LL.B. de- 

grees from the University of Pennsylvania and studied admiralty 

law at the New York University School of Law. He is a member of 

the bars of New York and California and has been admitted to 

practice before the United States Court of Military Appeals and the 

Supreme Court of the United States. 

1. Dobson Adm, v. U.S., 27 F. 2d 807, Johansen and Mandel v. 
U.S., 343 U.S. 427. 

2. Public Vessels Act, 46 USC 781-90 (1925). 

3. SecNav Admiralty Claims Settlement Authority, 10 USC 7622 
(rev. 1956). 





Thereafter, the interests of the Navy are repre- 
sented by the Department of Justice. 

One might wonder why a military organiza- 
tion such as the Navy should get involved in 
claims for injuries to passengers, longshore- 
men and shipyard workers. It should be re- 
membered that, in addition to operating 
warships, the Navy controls what is sometimes 
described as the largest shipping business in 
the world, the Military Sea Transportation 
Service. MSTS carries cargo, military per- 
sonnel, military dependents and other author- 
ized passengers and generally performs, for 
public purposes, the functions of a large steam- 
ship company. Cargo is frequently loaded and 
off-loaded by private stevedoring firms which 
employ longshoremen who seem to have an un- 
fortunate propensity for falling through 
hatches, being struck by booms or suffering in- 
jury in other ways. 

Furthermore, practically every Navy ship 
enters a commercial shipyard from time to time 
for overhaul, repair or conversion. Here the 
shore-side repairman is exposed to injuries 
caused by falling objects, tripping over cables, 
or by simply dropping into a void when a deck 
plate or manhole cover has been removed and 
not replaced. 

VISITORS DAY ON board a man-of-war is 
a time for special caution. The volume of 
admiralty accident reports increases apprecia- 
bly after each Armed Forces Day or other oc- 
casion when large numbers of ships are open 
to the public. 

Shipboard accidents add extra burdens to the 
command concerned. Detailed reports must be 
prepared, statements obtained from witnesses 
and, in many cases, an investigating officer ap- 
pointed. If the incident is serious, a board of 
investigation may be convened in the wardroom, 
further disrupting normal ship’s business. All 
of these mean time-consuming, nonproductive 
work. For this reason alone, a constant effort 
should be made to keep accidents to a minimum 
by impressing upon all hands the importance of 
safety consciousness. Stated simply, the entire 
problem of shipboard safety boils down to the 
old Navy principle of “forehandedness.” 

Every accident report received in the Office 
of the Judge Advocate General must be re- 
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viewed carefully to determine whéther there is 
any evidence of negligence or unseaworthiness 
which might give rise to a claim or suit against 
the United States. It is interesting to note that 
the same accident patterns seem to occur time 
and again although not necessarily on board the 
same ship. This article will point out some of 
the more common causes of shipboard accidents 
as reflected in the pending files in the Office of 
the Judge Advocate General with the thought 
that the reader may be able to profit from the 
unfortunate experiences of others and thus be- 
come more aware of the areas of potential dan- 
ger inherent to every ship. Getting down to 
cases, we will now examine a handful of the 
personal injury files and analyze the more fre- 
quent causes of shipboard injuries. 

Brow accidents are the most frequent and by 
far the most serious. In the past year, which 
is typical, the Judge Advocate General has re- 
ceived reports of numerous injuries which have 
occurred on or about gangways. One of these 
resulted in a full-scale board of investigation 
which consumed literally hundreds of man-hours 
which undoubtedly could have been spent to 
better advantage on more essential duties. In 
this case, a group of visiting civilian guests were 
boarding a cruiser at an East Coast port. Be- 
cause of a slight delay in the party’s arrival time 
the ship’s lines had been singled up. As the last 
two visitors were crossing the brow the ship 
moved out almost imperceptibly and the end of 
the brow slipped off the pier throwing the guests 
into the bay. One was rescued uninjured. The 
other landed on his back on a camel and suffered 
multiple injuries resulting in several months of 
hospitalization and permanent disability. Not 
long afterward, in another incident, a brow fell 
from a destroyer at a naval shipyard tossing a 
family of visitors, including a child, into the 
water. A quick-thinking shipyard worker 
jumped overboard from the pier and managed a 
successful rescue operation with the assistance 
of life rings. The next week, a Navy dependent 
on a foreign station was painfully injured when 
the roller at the lower end of a brow went over 
her foot. Sometime later, another ship was 
opened for general visiting shortly after a heavy 
rainstorm. The brow was positioned at an angle 
of approximately 30°. One of the visitors 
tripped on the brow and another slipped on the 
wet deck in coming off the brow. Accidents 
such as the above are commonplace. Although 
the brow is generally recognized as an area of 
great inherent danger this fact must be im- 
pressed constantly upon ship’s company if in- 
juries are to be avoided. 
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COAMINGS ARE ALSO the source of many 
accidents. The average landsman seems com- 
pletely oblivious to shipboard dangers taken 
for granted by ship’s company although even 
old hands occasionally bark their shins on high 
coamings. When groups of visitors, distracted 
by the excitement of being on board a man-of- 
war, are permitted to proceed unescorted along 
dimly lighted passageways, it is almost inevi- 
table that one of them will fail to notice the 
coaming between compartments, trip over it 
and fall. One recent case involved an elderly 
visitor to a destroyer at a West Coast port who 
fell over a coaming while proceeding unescorted 
along a passageway and suffered a fractured 
hip, an injury of serious consequences for an 
older person. A few days later, at another Cal- 
ifornia port, a four-year-old tripped over a 
hatch coaming on board a cruiser and suffered 
a laceration of the forehead. Subsequently, an 
83-year-old woman visitor on board another 
ship in the same area fell over a three-inch 
coaming while leaving the galley and struck her 
head against the bulkhead of the passageway. 
The enlisted guide for the party had earlier 
offered this lady his arm but she stated that she 
would prefer to walk alone. Perhaps the prin- 
cipal object lesson to be learned from this case 
is that nothing should be taken for granted. 
It is highly recommended that visitors be 
warned as they come on board of the danger of 
tripping over coamings and elderly persons 
should be assisted physically if at all possible. 

Ladder accidents probably run third in fre- 
quency and severity. A ship’s ladder, unlike a 
stairway ashore, is either steep or vertical. Its 
rung surfaces or treads, although seaworthy, 
may well be worn smooth from constant use. 
The ladder accident has become more common 
with the advent of the spiked heel in female fash- 
ion and the ship’s ladder today can be a danger- 
ous trap for a visitor wearing shoes with high 
heels. Female guests, in particular, should be 
warned of the ladder danger as they board. On 
one recent visiting day to an APA an officer was 
stationed at the foot of every ladder leading to 
the quarterdeck. A woman visitor started down 
one of the ladders, tripped on the top tread and 
fell to the bottom. Fortunately, the officer on 
duty there was able to catch her and prevent 
what otherwise might have been a serious in- 
jury. In another case, a three-year-old child 
slipped out of his mother’s arms as she was 
descending the ladder of a cruiser and was in- 
jured. In this instance members of ship’s com- 
pany had been posted at points of interest 
throughout the ship and at hatches and other 
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places where warnings to visitors were con- 
sidered necessary. There was no guide, how- 
ever, at the ladder where the child fell. In still 
another West Coast case, visitors were entering 
a submarine by way of the torpedo room hatch. 
As one of the female guests was descending the 
vertical ladder she lost her footing on the rungs. 
Unable to support her weight with her arms, she 
fell to the deck and fractured a leg. A few days 
later, during visiting day on board a DDG, a 
seven-year-old boy slipped away from an es- 
corted group unnoticed and commenced to climb 
a vertical ladder from the 01 level to the director 


| platform when he fell and suffered serious in- 
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juries. There is obviously no easy answer to 
the ladder problem. In a recently reported case 
a well meaning Chief advised all female visitors 
to remove their shoes before descending ladders 
in his ship. The combination of the well-used 
ladder rungs and slippery nylon hosiery caused 
two of the visitors to fall notwithstanding. In 
descending ladders the tall visitor sometimes 
also runs the risk of striking his head on the 
overhead. Probably the best advice which can 
be given with respect to ladders is, once again, 
constant awareness of the dangers and adequate 


) warning. 


Needless to say, scraps of trash, oil, grease 


| or water on deck, and defects or depressions in 
_ the deck itself or its covering, can result in 


serious falls. Accidents due to such causes could 
be reduced appreciably if decks and ladders 
were carefully policed and thoroughly inspected 
before the ship is opened for general visiting. 
In one recent case a ship washed down the decks 
then invited visitors to come on board before 
the decks were dry. The local dispensary had a 
busy day and ship’s company spent much of the 
following week preparing accident reports. 
DANGER AREAS SUCH as brows, coam- 
ings, ladders, and foreign matter on deck or de- 
fects in the deck itself account for about 70 
percent of all shipboard accidents involving 
members of the public. One cannot of course 


anticipate every risk; however, careful atten- 
' tion to these particular areas is bound to be re- 
' warding. There are also certain other hazards 
_ which should not be overlooked. Unguarded 
| elevator wells have taken their toll on board 
| carriers. 
| entering or leaving small boats while others 
' have tripped over lines, cables or wires lying 
, about on deck. During the past year, a visitor 
_ toa YTB at Pearl Harbor caught her foot in a 
_ telephone lead as she was being assisted over 


Many visitors have been injured in 


the gunwale and fell striking her head on a fire 
main. There have been at least two cases re- 


cently in which bystanders on a pier were 
struck by monkey fists of heaving lines. In one 
such case an elderly man was struck in the face 
with such force that the blow shattered his eye- 
glasses and broke his nose. Spectators should 
be required to stand well clear during docking 
operations. 

Allowing visitors to board and proceed about 
the ship without an escort is dangerous. Ina 
case recently reported, an insurance salesman 
requested permission to come on board an AO 
at an East Coast port to visit a crew member. 
He was offered an escort but declined stating 
that he was familiar with the ship and knew 
how to reach the mess deck. The visitor found 
the mess deck without difficulty. In leaving the 
ship after dark, however, he walked forward 
on the cargo deck, fell through an unguarded 
open space, and landed on the well deck with 
serious injuries. The accident report concludes 
with this significant remark, “Mr. was not 
being escorted when the accident occurred. He 
was alone.” 

The foregoing examples illustrate run-of-the- 
mill type of accidents many of which could have 
been prevented by the exercise of common 
sense and ordinary care. Some accidents are, 
of course, unavoidable and a few are clearly 
attributable to human stupidity or ignorance. 
Mention of the latter category brings to mind 
a case which would have been humorous had it 
not been for the serious consequences. A few 
years ago an MSTS transport was undergoing 
overhaul in a private repair yard in California. 
Shipyard workers had swung one of the life- 
boats out on the davits and lowered it over the 
side to boatdeck level in order to facilitate the 
loading of provisions. Two shipyard employees 
were in the boat, so engaged, when a third came 
along with a can of red paint and instructions 
to paint the releasing gear levers of all life- 
boats. Seeing this particular boat at convenient 
deck level, he climbed aboard and commenced 
to paint the top side of the releasing gear lever 
which was resting in horizontal position. It 
can only be surmised that when the painter 
had finished with the exposed side, he raised 
the lever intending to paint the under side of 
the handle. Unfortunately, the shipyard had 
failed to rig preventers, although the repair 
contract required it. The releasing gear 
tripped and the boat took off landing on the 
pier 40 feet below with a resounding crash, 
which resulted in multiple injuries to two of 
the occupants and some six years of litigation.‘ 
At the trial, the painter denied vehemently that 

4. Morrell and Vallee 1. U.S., 1961 Am. Mar. Cas. 129. 
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he had as much as touched the releasing gear 
lever. The inescapable fact remained that 
when the boat was examined after the accident 
the lever was found in an upright position— 
half painted. Fantastic as this accident may 
seem, there have been two similar cases re- 
ported in the past month one of which resulted 
in fatal injuries. 

Accidents which occur because of human 
stupidity or ignorance cannot generally be an- 
ticipated and even the most adroit and diligent 
commander would not be expected to field them 
all. A ship is, in many respects, a dangerous in- 
strumentality and certain risks must be ac- 
cepted as part of normal operations. On the 
other hand, a well organized safety program 
with special attention to the danger areas em- 
phasized in this article should enable any com- 
mand to effect a substantial reduction in the fre- 
quency and severity of shipboard accidents. 
Every accident avoided will save a prospective 
victim from considerable pain and suffering. It 
will also save the Navy and the ship involved 
unnecessary embarrassment and a volume of 
paperwork. 





Income Tax Numbers (Continued from page 96) 
credits, expenses and the like for audit. This 
does not mean that the taxpayer will ever know 
about it. An unusually large item can be veri- 
fied quickly by a telephone call, such as to a 
bank in the case of mortgage interest or to a 
collector of real estate taxes, with the result that 
the return may be accepted without adjustment. 

In the accounting profession, an auditor is 
always favorably impressed by accurate listings 
of items. If one class or group of items checks 
out he may be inclined to accept others unless 
an exact audit is required. Thus, if all of a 
taxpayer’s income collected in the electronic 
system shows up on his Federal incorne tax re- 
turn, the reasonable person might expect that 
the deductions are also correct. It is unlikely 
that the Internal Revenue Service will adopt 
such an attitude for salaried taxpayers as its 
audit procedure applicable to returns of indi- 
viduals whose principal income consists of 
wages subject to withholding appears to be 
concerned mainly with deductions, exemptions, 
exclusions and credits because employees gener- 
ally are unable to hide income. 

Machine accounting can return substantial 
amounts of credits overlooked by taxpayers. 
This writer shudders at the thought of the many 
credits overlooked by Navy people alone. Re- 
cently one of our well-known, popular Admirals 
was perplexed at an unusually large balance due 
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on his 1961 Federal income tax return. There 
had been little change in his income since com- 
puting his estimated tax, yet the total of amounts 
withheld and paid on his declaration failed to 
cover as estimated. A $1,500 overpayment on 
his 1960 return, due to estate matters beyond 
his control, was checked for credit and taken up 
on the 1961 Declaration of Estimated Tax, then 
inadvertantly dropped when preparing his 1961 
return. 

It is hoped that the electronic machines will 
gather, or even compute, these and other statu- 
tory credits and flag them for refund to tax- 
payers. 


POLICING NUMBERS 


As mentioned earlier, there is a $5 penalty 
(civil, not criminal) for each failure of a tax- 
payer to include his number on every tax docu- 
ment he files, or to supply his number to payors 
of income which is required to be reported on 
information returns, except for reasonable 
cause. Furthermore, the payor, such as a cor- 
poration paying a dividend, is also penalized $5 
for each failure to include an account number. 

You may be sure that corporations will insist 
upon receiving account numbers from stock- 
holders who are paid dividends of $10 or more 
inayear. The penalties, at $5 per stockholder, 
can total thousands of dollars to large corpora- 
tions. While there is no published position on 
the $5 penalty at this time, it is noted that 
in regulations, 26 Code Federal Regulations 
1.162-1, issued under section 162 of the Inter- 
nal Revenue Code of 1954, 26 U.S.C. 162, penalty 
payments with respect to Federal taxes, 
whether for negligence, fraud, or delinquency, 
are not deductible from gross income. 


WHAT TO DO 


The Social Security numbers of all naval and 
military personnel are on record and members 
will not be contacted by their finance or person- 
nel offices. Numbers for civilian employees are 
being processed. 

If you forget to show your number on your 
1962 Declaration of Estimated Tax, don’t be 
too worried. The Internal Revenue Service will 
probably contact you and ask you to supply the 
number. It is not applying penalties for omis- 
sions on the 1962 estimates. But remember, a 
penalty can be imposed on a taxpayer who re- 
fuses to cooperate. 


J. O. ROLFSON, ESQ. 
Head, Income Tax Branch 
Office of the Judge Advocate General 
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